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STATEMENT OF THE CASE 
Plaintiff Elva Romrell sought specific performance of an oral contract 
to sell 160 acres of real property located in Weber County, Utah, general damages 
for breach of contract and damages for fraud. 
DISPOSITION IN THE LOWER COURT 
Plaintiff dismissed her claim for damges for breach of contract at 
the time of trial . The trial court submitted the case to the jury for a general 
verdict, and the jury returned a verdict directing specific performance. The 
trial court entered judgment in favor of plaintiff and against defendants, direct-
ing specific performance, and thereafter denied defendants' motion for judgment 
notwithstanding the verdict, or in the alternative for a new trial. 
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RBLIBF SOUGHT ON APPEAL 
Defendants and appellants seek to have the judgment of the lower 
oourt reversed, and judgment entered in favor of defendants and against 
plalntift; or 1n tbe alternative , a new trial. 
Brief. 
STATEMENT OF FACTS 
Defendants and appellants rely on those facts stated in their initial ' 
ARGUMENT 
POINT I 
THE TRIAL COURT ERRED IN SUBMITTING THE 
QUESTION OF SPECIFIC PERFORMANCE TO THE 
JURY FOR A GENERAL VERDICT , FAILING TO MAKE FINDINGS 
OF FACT AND CONCLUSIONS OF LAW AND ENTERING 
JUDGMENT ON THE GENERAL VERDICT 
This is an action for specific performance of an agreement to convey · 
real property, thus it is an equitable action, and the final decisions must always 
be reserved for the Court. Here, however, the Court had a jury for the purpoSE 
of advising him. 
Rule 52 (a), Utah Rules of Civil Procedure, states in part: 
In all actions tried on the facts without a jury, or with an 
advisory jury, the court shall find the facts specially and 
state separately its conclusions of law thereon, and judg-
ment shall be entered pursuant to Rule 58A; ... 
This Court has recognized in accordance with that rule that the 
trial court has a duty to enter findings of fact and conclusions of law when an 
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equitable action is tried with an advisory jury. Mower va. llcCartl!y, 241 P.Jd 
224 (Utah 1952). See also Kesler vs. Ros!rs, 542 P. 2d 354 (Utah 1875); !!!!2. 
vs. Zions First National Bank, 470 P.2d 390 (Utah 1970); Stsms .. ~ B!IIDRIINB, 
189 F.2d 359 (9th Cir. 1951); Anderson vs. WhipPle, 227 P.2d 351 (Ida. 1111). 
By requesting special interrogatories to the jury (ll.ll2) defendants 
asked that the jury answer those questions of fact set forth in the Pretrial Order. 
The answers to those questions would have given the Court a basis for maJdntr 
Findings of Fact and Conclusions of Law , and reaching the decision wbetber there 
was an oral contract for the conveyance of land, and whether there had been any 
action which would take the transaction out of the statute of frauds. 
The trial court entered a judgment on the general verdict. Wbile no 
Utah cases have been found holding this to be error, the weight of authority is to 
the effect that where the Court has simply ordered judgment on the verdict as in an 
action at law , the judgment cannot be supported on the theory that the Judge has 
thereby adopted the verdict as his own findings. 156 A. L .R. 1147, 1195. In 
Dunphy vs. Klein Smith, 11 Wall. 610, 20 L .Ed. 223 (1871), the Supreme Court 
of the United States stated the theory that defendants and appellants rely on: 
Now, it is perfectly obvious that, with the exception of 
the verdict being rendered by nine jurors, the trial was 
altogether conducted as a trial at common law , and the 
decree was rendered on the verdict precisely as a judg-
ment is rendered on a verdict at common law. This was 
clearly an error. The case being a chancery case, and 
being instituted as such, should have been tried as a 
chancery case by the modes of proceeding known to courts 
of equity. In those courts, the judge or chancellor is 
responsible for the decree. If he refers any questions of 
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r.at to tbe Jury, aa be may do 'by a feigned issue, he is 
stll1 to be aatisfted in his own conscience that the finding 
Ia oorrect, and the decree must be made as the result of 
his own judpent , aided , it is true , by the finding of the 
!!!z· Here the judgment is pronounced as the mere con-
clusion of law upon the facta found by the jury. 20 L .Ed. 
at 228 (lmphasis added) 
CONCLUSION 
Tbe court having submitted the question of specific performance 
to the jury for a general verdict and refusing to submit the question for a special 
verdict, having failed to make findings of fact and conclusions of law , and havin( 
entered judgment on the general verdict of an advisory jury , defendants and 
appellants have been severely prejudiced. It is urged, therefore, that the court 
should reverse the judgment of the trial court, and failing that, the court should 
grant defendants a new trial. 
Respectfully submitted, 
John H. Allen 
CALLISTER, GREENE • NEBEKER 
Attorney for Appellants 
800 Kennecott Building 
Salt Lake City, Utah 84133 
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